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Keeping it Simple under the 
Secure Act 2.0 for 

IRAs, SEPs & SIMPLE Plans

Sherrie Boutwell

February 16, 2023

The information provided during this program does not constitute legal 
advice. In addition, this program only provides a summary of certain complex 
and always evolving laws and regulations. Attendees should consult their legal 
counsel for guidance on the application and implementation of the many federal 
and state laws that impact employee benefit plans and the workplace, including 

the topics discussed during this program. 

© 2021 Boutwell Fay LLP. All Rights Reserved
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Today’s Presenter
Sherrie Boutwell
Sherrie has focused for thirty 
years in the areas of employee 
benefits law and ERISA, with an 
emphasis on retirement and 
deferred compensation plans. 
She advises and counsels a 
broad range of clients, including 
employers, employees, plan 
fiduciaries, financial 
institutions, government 
agencies and trade 
associations, on a wide range of 
employee benefits matters. 
Sherrie has extensive 
experience and is a highly 
sought-after speaker, writer, 
and advisor on employee 
benefits topics
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Deeper Dives Coming
Boutwell Fay will be providing deeper dives into Secure 2.0 in the future.  We 
currently plan to offer webinars on the following topics (this is subject to 
change depending on new guidance, etc.):

i. March - Long term part time/student loans/emergency 
savings/controlled groups

ii. April – Corrections - EPCRS/Overpayments

iii.May – Other: Paper Disclosures, Telehealth, other
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What we will cover

Money in: contribution changes/tax credits/”Starter Ks”
Money out: distributions and RMDs
SIMPLE plan expansion
Corrections/limits on adverse tax consequences
Plan amendments
Misc other (some indirectly affecting IRAs)
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Increase in Catch-Up Limits

IRA Catch-up limits will be indexed for inflation starting in 2024
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Increase in Charitable Contributions

SECURE 2.0 permits a one-time tax-free charitable distribution of up to 
$50,000 (in addition to tax-free charitable distributions of up to a lifetime 
maximum of $100,000)

Effective for tax years beginning after 29 December 2022 

Dollar limits are indexed to inflation
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Start-Up Plan Tax Credit Expansion

Expands currently available tax credit for administrative costs of starting a new 
retirement plan (including a SEP or SIMPLE IRA) from 50% to 100% for the 
first 3 years of the plan

Must have fewer than 50 employees (or limited to 50%)

Potential additional tax credit for employer contributions in first few years

Immediately effective
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Coming in 2027: Savers Match

Replaces current tax credit intended to encourage employee contributions into 
retirement plans with a matching contribution from the federal government into 
a retirement plan or an IRA
Match is 50 percent of plan contributions up to $2,000 per eligible individual
Full 50% applies to eligible individuals filing a joint return who have an AGI of 
$42,000 or less, and single filers with an AGI of $21,500
Generally, match phases out for joint filers up to AGI of $71,000, and most 
other filers at $35,500
Eligible individuals do not include dependents or full-time students
Effective plan years beginning after December 31, 2026
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SIMPLE Plans Increased Contributions

Increased contribution limits:

Deferral limit increased by 10% (subject to COLAs)
No restrictions on small employers but employers with at least 50 employees 
must provide higher match (4% or nonelective 3%)
Not available as a replacement plan - employer cannot have another plan in 
3 prior years
Effective for plan years beginning after December 31, 2023

Increased Catch Up Contributions for Ages 60-63
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SIMPLE Plans Employer/Roth Contributions

SIMPLE and SEP Plans: employee contributions may be designated as Roth 
contributions starting in 2023

SIMPLE Plans: employers may make profit sharing type contributions (i.e., that 
are not matching contributions) starting in 2024:

These are in addition to the required match for SIMPLE
Limited to the lesser of 10% of compensation or $5,000
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SIMPLE Plans Mid-Year Termination

SIMPLE IRAs –

General rule is that SIMPLE IRA must be in place for entire plan year

Under Secure 2.0 a SIMPLE IRA plan may be terminated mid-year if it is 
replaced with a SIMPLE 401(k) or safe harbor 401(k) or Started K or 403(b) 
during year (plan years beginning after 2023) 

25% additional tax penalty is waived for amounts rolled over
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SIMPLE Plans Student Loan Match

SIMPLE IRAs –

Simple plans can match student loan payments for higher education as if 
they were deferrals

Effective for plan years beginning after 2023
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Starter Ks

Congress attempt to create a competing vehicle to state mandated plans such 
as CalSavers (which expands to only 1 EE in 2025)
Employer must not maintain any other plan (but could have in the past)
Automatic enrollment required at a rate of at least 3% but no more than 15% 
of pay
Employer contributions not allowed
Annual employee deferral capped at the IRA limit
Exempt from nondiscrimination and top-heavy rules
Form 5500 still required
Effective for plan years beginning after 2023
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IRAs – 529 Accounts

Beneficiaries of 529 accounts will be permitted to rollover up to $35,000 
(lifetime limit) to a Roth IRA 

Subject to Roth IRA annual contribution limits

Section 529 account must have been open for more than 15 years
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Correction of IRA Mistakes

IRAs: Elimination of Penalty Exempts excess contributions to IRA (and 
earnings) that are timely returned from the 10% tax on early distributions.

Statute of limitations for excise tax on excess contributions to IRAs and missed 
RMDs begins to run with filing of individual tax return rather than filing of Form 
5329.
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IRAs - Prohibited Transactions

Secure 2.0 changes the rule that requires treatment of entire IRA balance as 
distributed for tax purposes in situations where  the IRA owner or beneficiary 
engages in a prohibited transaction

Under the new rule, only the portion of the IRA that is used in the prohibited 
transaction is treated as distributed to the individual

No longer need to maintain separate IRAs where there is a possible PT – e.g., 
where plan assets might be involved due to benefit investor levels in an 
investment fund or other possible prohibited transaction
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RMDs: Required Beginning Date Extended
Require Beginning Date increased to:

73 for a person who attains age 72 after December 31, 2022 and age 73 
before January 1, 2033, and
75 for an individual who attains age 74 after December 31, 2032

Applies  to distributions required to be made after December 31, 2022, with 
respect to individuals who attain age 72 after such date

Need technical guidance correction if born in 1959

Pay attention to state escheat law issues
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RMDs: Reduction of Excise Tax 

Excise tax on missed reduced from 50% to 25% or even 10% if corrected 
promptly (effective for plan years beginning after date of enactment of SECURE 
2.0)

Statute of limitations for excise tax on missed RMDs begins to run with filing of 
individual tax return rather than filing of Form 5329 (which is often not done, 
especially if the person does not know they had an excess)
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RMDs: Use of Partial Annuitization

Enacts a change in the calculation of RMD for plan accounts that include   
annuities and non-annuity investments
Prior to Act, participant had to calculate RMD separately for annuities and non-

annuities
Act allows participant to aggregate distributions from both portions of the 

account to meet the RMD amount
Intent is to make it easier to use annuity payouts in plan
Effective upon enactment of SECURE 2.0 but guidance is necessary to clarify 

exactly how to implement this provision. Taxpayers can rely on good faith 
interpretation until regulations are issued
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RMDs: Other Annuity Provisions

Expands ability to use Qualified Longevity Contracts 

More flexible treatment of commercial annuity contracts for RMD purposes (not 
completely locked into payment stream)
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Proposed RMD Regulations

On February 23, 2022, the IRS released proposed regulations revising the 
required minimum distribution rules (effective January 1, 2022)

The regulations permit a reasonable, good faith interpretation for 2021, but 
not for 2022. These regulations largely address changes to RMD rules made 
by the SECURE Act 1.0, but they also reflect other statutory amendments

It is expected that the IRS will re-propose these regulations to reflect Secure 
2.0 rather than issuing regulations that will be out of date as soon as they 
are issued
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Early Withdrawal Penalty Exceptions

Special exception to pre-age 59½ distribution penalties under Code Section 
72(t)(not clear which of these apply to IRAs - still sorting that out):

Emergency withdrawals (up to $1,000)
Self-certified domestic abuse withdrawals
Terminal illness withdrawals
Federally declared disaster withdrawals
Payments for long-term care premium
Clarifies handling of birth/adoption expense repayments
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IRAs – Portability/Default IRAs

Allows auto-rollover after mandatory cash out to another plan of same 
recordkeeper instead of an IRA if the employee has account with new employer 
and same recordkeeper
Effective for transactions on or after December 29, 2023 
Certain conditions apply - advance notice, fee disclosure, searches 
Employee may opt out
Service provider must acknowledge fiduciary status in making decision
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DOL Missing Participant Database

By December 29, 2024, the Department of Labor (DOL) is required to establish 
a searchable online database for missing participants to use

Participants and beneficiaries may search for current contact information for 
plan administrators of plans 

Plans will be required to send information to DOL re missing participants even if 
they have already been rolled over to an IRA

February 16, 2023 |   25© 2023 Boutwell Fay LLP

EPCRS Expansion

Secure 2.0 expands EPCRS to IRAs, including some self-correction

Both ERISA and the IRC also amended to allow more flexibility in correcting 
overpayments from qualified plans, including allowing such amounts to remain 
in a rollover IRA

May be immediately effective but guidance needed
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Plan Amendments

Plan amendments must be made on or before the last day of the first plan year 
beginning on or after January 1, 2025 (2027 in the case of governmental 
plans)

But the plan must operate in accordance with such amendments as of the 
effective date of a bill requirement or amendment

This section also conforms the plan amendment dates under the SECURE Act, 
the CARES Act, and the Taxpayer Certainty and Disaster Tax Relief Act of 2020 
to these new dates

February 16, 2023 |   27© 2023 Boutwell Fay LLP

25

26

27



2/16/2023

10

949.660.0481

Irvine New York

www.boutwellfay.com

Presenter
949.660.0484

sherrieboutwell@boutwellfay.com
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