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The information provided during this program does not constitute legal 
advice. In addition, this program only provides a summary of certain complex 
and always evolving laws and regulations. Attendees should consult their legal 
counsel for guidance on the application and implementation of the many federal 
and state laws that impact employee benefit plans and the workplace, including 

the topics discussed during this program. 

© 2021 Boutwell Fay LLP. All Rights Reserved

DISCLAIMER
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U.S. Supreme Court Overturns Roe v. Wade

July 15, 2022

On June 24, 2022, the U.S. Supreme Court decided Dobbs v. Jackson 
Women's Health Organization (“Dobbs”) (No. 19-1392, 597 U.S. ___ 
(2022)), overturning Roe v. Wade (410 U.S. 113 (1973)) and Planned 
Parenthood v. Casey (505 U.S. 833 (1992)). 

Dobbs has upended many employer-sponsored health plans subject to 
the Employee Retirement Income Security Act of 1974, as amended 
(“ERISA”).
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Benefit Plans Affected

The impact of Dobbs will depend on the type of law and the type of plan 
sponsored by the employer:

Fully insured plans: state insurance commissioners will control policies

Self-insured plans: ERISA will preempt some (but not all) state laws

Non-ERISA (voluntary) plans: no preemption; state law applies

Federally funded plans: subject to the Hyde Amendment (bars the use of 
federal funds to pay for abortion, with certain exceptions)
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ERISA Preemption
ERISA preempts state laws insofar as they may relate to any employee 
benefit plan, with two exceptions:

1. State insurance, banking, or securities laws and,
2. State criminal laws of general application. 

See: ERISA Section 514(a).  

3. The “deemer clause” forbids states from treating plans as insurance     
companies in order to regulate the arrangements.

See: ERISA Section 514(b)(2)(B).  
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Other Federal Law
Other federal laws are not impacted by Dobbs and continue to apply. These 
include:

Internal Revenue Code

Title VII 

Pregnancy Discrimination Act

Mental Health Parity requirements 

HIPAA (Privacy, Nondiscrimination, Breach Notification & Security Rules)

Affordable Care Act

Mandated leave/paid time off laws

Americans with Disabilities Act
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Unfortunate Consequences

Some women may not be able to get adequate medical care for issues 
such as miscarriage or ectopic pregnancies

Some forms of birth control (e.g., an IUD, which is also used to treat 
endometriosis) may be outlawed

Other medical procedures that are not related to a termination of a 
pregnancy (such as in-vitro fertilization) may also be affected

Local medical professionals may refuse treatment or seek to relocate to 
other states/possible E&O insurance issues

July 15, 2022 |   8© 2022 Boutwell Fay LLP

Biden Executive Order (July 8, 2022)
President Biden signed Executive Order Protecting Access to Reproductive 
Health Care Services

Protect access to medication abortion
Ensure emergency medical care 
Protect access to contraception
HHS to increase reproductive health public education
Convene volunteer lawyers
Protect consumer reproductive health privacy
Protect security of civilian and non-civilian patients, providers and 
facilities in connection with reproductive health 
FACT SHEET: President Biden to Sign Executive Order Protecting 
Access to Reproductive Health Care Services | The White House
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HHS Letter to Providers (July 22, 2022)

The HHS Secretary issued a letter to physicians regarding enforcement of 
EMTALA in connection with reproductive health.

EMTALA protects physician’s clinical judgement to stabilize medical 
treatment for pregnant patients, regardless of state law restrictions.
Physicians are responsible for determining of pregnancy-related medical 
emergencies, with more restrictive state law being preempted by 
EMTALA.
Stabilizing treatment could include medical and/or surgical interventions 
(e.g., abortion), and must be provided without regard to state law.
https://www.hhs.gov/sites/default/files/emergency-medical-care-letter-to-
health-care-providers.pdf
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Steps Employers May Want to Take Now
Review the states in which your employees are physically located and 
assess the state’s abortion laws.

Consider the internal and external public relations issues:

Abortion is a sensitive topic - employees may feel passionate on both 
sides of the issue
Your clients may share such passion with your taking a public  position 
possibly jeopardizing business relationships
Title VII may protect some EE communications
Labor relations law may protect employees working together on benefits
Social media policies may be implicated
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Steps Employers May Want to Take Now 
(Cont’d)

Create a process to stay up on new developments

Federal agencies
Legislature (state and federal representatives/senators)
State agencies and enforcement (governor/attorney generals)
Local agencies and enforcement (policy/attorney generals)
Courts (all levels)
Corporate
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Steps Employers May Want to Take Now 
(Cont’d)

Get in touch with your team:

External: Broker, TPA, Consultant
External: Trade Associations
External: Elected Officials  
Internal: HR/Benefits, Risk Mgt./Insurance, PR
Legal Counsel: In-house, ERISA, Local (state level)
Corporate: Officers, Directors
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Steps Employers May Want to Take Now 
(Cont’d)

Review all relevant plan documents.  These include:

Any plan document, including any “wrap plan” document

Summary plan description

SBC

Insurance policy

Employee handbook and service contracts

Employee communications may need to be updated immediately
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Steps Employers May Want to Take Now 
(Cont’d) 

Review insurance policies: 

Health insurance policies/stop loss policies
Fiduciary insurance
Directors and Officers coverage, general errors & omissions coverage
Employee practices liability insurance
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What Employers are Considering

Transfer to another state
Additional paid leave
Self-funding
Remote work opportunities
“Navigator” services
Mid-year change to 125 plan

Telehealth services
Pharmacy benefits
Integrated HRA
Non-integrated HRA
Legal services plan
Travel reimbursements
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Note – not included above: HSA or EAP

Reimbursing Travel Costs
Some employers have announced that they will reimburse their employees 
for the costs of traveling to another state to obtain abortion related 
healthcare. This approach raises a number of issues:

Taxation

Discrimination testing

Privacy and HIPAA

Title VII

Mental Health Parity

Fines/penalties/criminal prosecution

COBRA
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Reimbursing Travel Costs (Cont’d)

Taxation of reimbursements:

1. Certain travel costs are excludable from income under IRC Section 
213(d) up to specified dollar limits, e.g., $50/night for a hotel room

2. Amounts over the dollar limits are taxable wages

3. Reimbursement likely involves some excludable some not excludable and 
may need substantiation
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Reimbursing Travel Costs (Cont’d)

Aiding and Abetting Restrictions:

Both Texas and Oklahoma have laws that prohibit “aiding and abetting” an 
abortion

One small group of legislators in Texas is threatening criminal prosecution 
and additional legislation aimed at employers (see: letters from the Texas 
Freedom Caucus to Lyft and Sidley Austin)
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Other Considerations

Employers in states that have banned abortion may eventually experience 
more employees needing:

Relocation assistance

Expansion of telehealth 

Pregnancy related accommodations and leaves

Maternity and parental leaves

Breastfeeding facilities

Assistance with childcare

Criminal defense representation
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Other Considerations (Cont’d)
Corporate considerations:

Some employers are banding together to support rights to abortion because 
they believe abortion care is good for their business because it, in part, 
promotes diversity and an inclusive workforce:

https://rhiaventures.org/corporate-engagement/whatareyourreprobenefits

https://dontbanequality.com/
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